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- The MAILING DATE of this communication appears on the cover sheet with the correspondence address 
Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1.136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 

- Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1 )^ Responsive to communication(s) filed on 21 August 2001 . 
2a)Q This action is FINAL. 2b)S This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 
Disposition of Claims 

4) IEI Claim(s) 1^9 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) 13 Claim(s) 7-9 is/are rejected. 

7) D Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) 0 The specification is objected to by the Examiner. 

10) ^ The drawing(s) filed on is/are: a)D accepted or b)IEI objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 

11) D The proposed drawing correction filed on is: a)D approved b)D disapproved by the Examiner. 

If approved, corrected drawings are required in reply to this Office action. 

12) Q The oath or declaration is objected to by the Examiner. 
Priority under 35 U.S.C. §§ 119 and 120 

13) Q Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or (f). 

a)DAII b)D Some*c)n None of: 

1 .□ Certified copies of the priority documents have been received. 

2. D Certified copies of the priority documents have been received in Application No. . 

3. D Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 

14) D Acknowledgment is made of a claim for domestic priority under 35 U.S.C. § 1 1 9(e) (to a provisional application). 

a) □ The translation of the foreign language provisional application has been received. 

15) D Acknowledgment is made of a claim for domestic priority under 35 U.S.C. §§ 120 and/or 121. 
Attachment(s) 

1) |3 Notice of References Cited (PTO-892) 4) □ Interview Summary (PTO-413) Paper No(s). . 

2) □ Notice of Draftsperson's Patent Drawing Review (PTO-948) 5) □ Notice of Informal Patent Application (PTO-152) 

3) □ Information Disclosure Statement(s) (PTO-1449) Paper No(s) . 6) □ Other: 
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DETAILED ACTION 
Information Disclosure Statement 
The listing of references in the specification is not a proper information disclosure 
statement. 37 CFR 1.98(b) requires a list of all patents, publications, or other information 
submitted for consideration by the Office, and MPEP § 609 A(l) states, "the list may not 
be incorporated into the specification but must be submitted in a separate paper." 
Therefore, unless the references have been cited by the examiner on form PTO-892, they 
have not been considered. 

Drawings 

The subject matter of this application admits of illustration by a drawing(s) to 
facilitate understanding of the invention. Applicant is required to furnish a drawing(s) 
under 37 CFR 1.81. No new matter may be introduced in the required drawing(s). 

The drawings are objected to under 37 CFR 1.83(a). The drawings must show 
every feature of the invention specified in the claims. Therefore, the all claimed features 
must be shown or the feature(s) canceled from the claim(s). No new matter should be 
entered. 

Drawing(s) is/are required in reply to this Office action to avoid abandonment of 
the application. The objection to the drawings will not be held in abeyance. 

Specification 

The disclosure is objected to because of the following informalities: The page 
numbering is incorrect. Each page should read that the total number of pages is out of 21 
pages, not out of the current page number (i.e. 2 of 21, not 2 of 2). 
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Furthermore, the header should be removed from each page. 

The use of the trademark NORDICTRAK (page 5, line 12) has been noted in this 
application. It should be capitalized wherever it appears and be accompanied by the 
generic terminology. 

Although the use of trademarks is permissible in patent applications, the 
proprietary nature of the marks should be respected and every effort made to prevent their 
use in any manner that might adversely affect their validity as trademarks. 

Appropriate correction is required. 

Applicant is reminded that when drawing(s) are furnished, the reference labels to 
the figure need to be incorporated into the specification. A substitute specification is 
therefore required. 



The following guidelines illustrate the preferred layout for the specification of a 
utility application. These guidelines are suggested for the applicant's use. 

Arrangement of the Specification 

As provided in 37 CFR 1.77(b), the specification of a utility application should 
include the following sections in order. Each of the lettered items should appear in upper 
case, without underlining or bold type, as a section heading. If no text follows the section 
heading, the phrase "Not Applicable" should follow the section heading: 

(a) TITLE OF THE INVENTION. 

(b) CROSS-REFERENCE TO RELATED APPLICATIONS. 

(c) STATEMENT REGARDING FEDERALLY SPONSORED RESEARCH OR 

DEVELOPMENT. 

(d) INCORPORATION-BY-REFERENCE OF MATERIAL SUBMITTED ON A 

COMPACT DISC (See 37 CFR 1.52(e)(5) and MPEP 608.05. Computer 
program listings (37 CFR 1.96(c)), "Sequence Listings" (37 CFR 
1 .821(c)), and tables having more than 50 pages of text are permitted to be 
submitted on compact discs.) or 
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REFERENCE TO A "MICROFICHE APPENDIX" (See MPEP § 
608.05(a). "Microfiche Appendices" were accepted by the Office until 
March 1,2001.) 

(e) BACKGROUND OF THE INVENTION. 

(1) Field of the Invention. 

(2) Description of Related Art including information disclosed under 37 
CFR1.97 and 1.98. 

(f) BRIEF SUMMARY OF THE INVENTION. 

(g) BRIEF DESCRIPTION OF THE SEVERAL VIEWS OF THE 

DRAWING(S). 

(h) DETAILED DESCRIPTION OF THE INVENTION. 

(i) CLAIM OR CLAIMS (commencing on a separate sheet). 

(j) ABSTRACT OF THE DISCLOSURE (commencing on a separate sheet). 

(k) SEQUENCE LISTING (See MPEP § 2424 and 37 CFR 1.821-1.825. A 
"Sequence Listing" is required on paper if the application discloses a 
nucleotide or amino acid sequence as defined in 37 CFR 1 .821(a) and if 
the required "Sequence Listing" is not submitted as an electronic 
document on compact disc). 

Content of Specification 

(a) Title of the Invention : See 37 CFR 1 .72(a) and MPEP § 606. The title of 
the invention should be placed at the top of the first page of the 
specification unless the title is provided in an application data sheet. The 
title of the invention should be brief but technically accurate and 
descriptive, preferably from two to seven words may not contain more 
than 500 characters. 

(b) Cross-References to Related Applications : See 37 CFR 1 .78 and MPEP 
§201.11. 

(c) Statement Regarding Federally Sponsored Research and Development : 
See MPEP §310. 

(d) Incorporation-Bv-Reference Of Material Submitted On a Compact Disc: 
The specification is required to include an incorporation-by-reference of 
electronic documents that are to become part of the permanent United 
States Patent and Trademark Office records in the file of a patent 
application. See 37 CFR 1.52(e) and MPEP § 608.05. Computer program 
listings (37 CFR 1.96(c)), "Sequence Listings" (37 CFR 1.821(c)), and 
tables having more than 50 pages of text were permitted as electronic 
documents on compact discs beginning on September 8, 2000. 
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Or alternatively, Reference to a "Microfiche Appendix ": See MPEP § 
608.05(a). "Microfiche Appendices" were accepted by the Office until 
March 1,2001. 

(e) Background of the Invention : See MPEP § 608.01(c). The specification 
should set forth the Background of the Invention in two parts: 

(1) Field of the Invention : A statement of the field of art to which the 
invention pertains. This statement may include a paraphrasing of 
the applicable U.S. patent classification definitions of the subject 
matter of the claimed invention. This item may also be titled 
"Technical Field." 

(2) Description of the Related Art including information disclosed 
under 37 CFR 1.97 and 37 CFR 1.98 : A description of the related 
art known to the applicant and including, if applicable, references 
to specific related art and problems involved in the prior art which 
are solved by the applicant's invention. This item may also be 
titled "Background Art." 

(f) Brief Summary of the Invention : See MPEP § 608.01(d). A brief 
summary or general statement of the invention as set forth in 37 CFR 1.73. 
The summary is separate and distinct from the abstract and is directed 
toward the invention rather than the disclosure as a whole. The summary 
may point out the advantages of the invention or how it solves problems 
previously existent in the prior art (and preferably indicated in the 
Background of the Invention). In chemical cases it should point out in 
general terms the utility of the invention. If possible, the nature and gist of 
the invention or the inventive concept should be set forth. Objects of the 
invention should be treated briefly and only to the extent that they 
contribute to an understanding of the invention. 

(g) Brief Description of the Several Views of the Drawing(s) : See MPEP § 
608.01(f). A reference to and brief description of the drawing(s) as set 
forth in 37 CFR 1.74. 

(h) Detailed Description of the Invention : See MPEP § 608.01(g). A 
description of the preferred embodiment(s) of the invention as required in 
37 CFR 1.71. The description should be as short and specific as is 
necessary to describe the invention adequately and accurately. Where 
elements or groups of elements, compounds, and processes, which are 
conventional and generally widely known in the field of the invention 
described and their exact nature or type is not necessary for an 
understanding and use of the invention by a person skilled in the art, they 
should not be described in detail. However, where particularly 
complicated subject matter is involved or where the elements, compounds, 
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or processes may not be commonly or widely known in the field, the 
specification should refer to another patent or readily available publication 
which adequately describes the subject matter. 

(i) Claim or Claims : See 37 CFR 1 .75 and MPEP § 608.01(m). The claim or 
claims must commence on separate sheet (37 CFR 1.52(b)). Where a 
claim sets forth a plurality of elements or steps, each element or step of the 
claim should be separated by a line indentation. There may be plural 
indentations to further segregate subcombinations or related steps. See 37 
CFR 1.75 and MPEP § 608.0 l(i)-(p). 

0) Abstract of the Disclosure : See MPEP § 608.01(f). A brief narrative of 
the disclosure as a whole in a single paragraph of 150 words or less 
commencing on a separate sheet following the claims. In an international 
application which has entered the national stage (37 CFR 1.491(b)), the 
applicant need not submit an abstract commencing on a separate sheet if 
an abstract was published with the international application under PCT 
Article 21 . The abstract that appears on the cover page of the pamphlet 
published by the International Bureau (IB) of the World Intellectual 
Property Organization (WIPO) is the abstract that will be used by the 
USPTO. See MPEP § 1893.03(e). 

(k) Sequence Listing. See 37 CFR 1.821-1.825 and MPEP §§ 2421-2431. 

The requirement for a sequence listing applies to all sequences disclosed 
in a given application, whether the sequences are claimed or not. See 
MPEP § 2421.02. 



Claim Rejections - 35 USC § 112 
The following is a quotation of the first paragraph of 35 U.S.C. 1 12: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

The specification does not adequately describe how to calculate the distance 
based upon the RPM and resistance. One of ordinary skill in the art would not readily 
understand how perform the disclosed calculation. The disclosure needs to be better 



explained and the formula must be complete. Therefore, the variable x (page 15, line 1) 
must be disclosed/provided and an example of the calculation given in order to provide 
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clarity and to adequately describe the calculation in a manner that one of ordinary skill in 
the art would be able to readily understand how to perform the calculation. 



The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 1-7 are rejected as failing to define the invention in the manner required 
by 35 U.S.C. 1 12, second paragraph. 

The claim(s) are narrative in form and replete with indefinite and functional or 
operational language. The structure which goes to make up the device must be clearly 
and positively specified. The structure must be organized and correlated in such a 
manner as to present a complete operative device. The claim(s) must be in one sentence 
form only. Note the format of the claims in the patent(s) cited. 

Claims 1, 2, 4, 5, 7 and 9 are rejected under 35 U.S.C. 1 12, second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the subject matter 
which applicant regards as the invention. 

Regarding claim 1, the phrase "sufficiently small" renders the claim indefinite 
because it is unclear as to the limitation of what constitutes a small enough time frame in 
which the data is measured and recorded. 

Regarding claim 2, the phrase "as small as one ore more times" renders the claim 
indefinite because it is unclear as to the limitation of the time frame in which the data is 
measured and recorded. 
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Regarding claim 4, the phrase "for example" renders the claim indefinite because 
it is unclear whether the limitation(s) following the phrase are part of the claimed 
invention. See MPEP § 2173.05(d). 

Regarding claim 5, the phrase "such as" renders the claim indefinite because it is 
unclear whether the limitations following the phrase are part of the claimed invention. 
See MPEP § 2173.05(d). 

Regarding claim 7, a broad range or limitation together with a narrow range or 
limitation that falls within the broad range or limitation (in the same claim) is considered 
indefinite, since the resulting claim does not clearly set forth the metes and bounds of the 
patent protection desired. Note the explanation given by the Board of Patent Appeals and 
Interferences in Ex parte Wu, 10 USPQ2d 2031, 2033 (Bd. Pat. App. & Inter. 1989), as to 
where broad language is followed by "such as" and then narrow language. The Board 
stated that this can render a claim indefinite by raising a question or doubt as to whether 
the feature introduced by such language is (a) merely exemplary of the remainder of the 
claim, and therefore not required, or (b) a required feature of the claims. Note also, for 
example, the decisions of Ex parte Steigewald, 131 USPQ 74 (Bd. App. 1961); Ex parte 
Hall, 83 USPQ 38 (Bd. App. 1948); and Ex parte Hasche, 86 USPQ 481 (Bd. App. 
1949). In the present instance, claim 7 recites the broad recitation "continuously", and 
the claim also recites "every minute" which is the narrower statement of the 
range/limitation. 

Regarding claim 9, the phrase "means for calculating distance" is used in an 
attempt to use a "means" clause to recite a claim element as a means for performing a 
specified function. However, since there is no structure to support "means," it is 



Application/Control Nu^^er: 09/933,576 Page 9 

Art Unit: 3713 C" 

impossible to determine the equivalents of the element, as required by 35 U.S.C. 1 12, 
sixth paragraph. See Ex parte Klumb, 1 59 USPQ 694 (Bd. App. 1967). 



Claim Rejections - 35 USC § 102 
The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. ^ 

Claims 1-6 are rejected under 35 U.S.C. 102(b) as being anticipated by Miller (US 
Patent No. 4,919,418). j 

Miller discloses a system with means for mimicking a computer game 
environment by creating virtual competition between current and previous workouts 
(Abstract, lines 12-15 and Column 10, lines 53-58). In the disclosed system, Miller also 
provides means to continuously measure parameters at a sampling rate such as thirty 
samples per second (Column 10, lines 37-38). These parameters are stored during the 

session as it is disclosed that upon the end of the session, they are uploaded to a host 

» 

computer for storage (Column 7, lines 25-26). The upload must include the workout 
parameters in their entirety because when current workouts are then compared to these 
previous workouts, they are compared by time/space in the cycle, not by summary. Thus 
it is inherent that all continuous data be stored in order to properly complete this 
comparison. Likewise, at the start of a workout cycle, the profile of data related to 
previous workouts is downloaded in its entirety from remote to local storage (Column 7, 
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lines 23-25). The workout parameters can also be presented as averages over time 
(Column 10, lines 17-21). This data is then used to create depictions of the past workouts. 
Furthermore, a display is provided for viewing parameters of both the previous and 
current workout in real time with game animation technique (Column 4, lines 53-68). In 
an alternative embodiment, the data can be presented in graphical format (Column 4, line 
64). 



Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 

USPQ 459 (1966), that are applied for establishing a background for determining 

obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . ^ Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

,4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

Claims 7-9 are rejected under 35 U.S.C. 103(a) as being unpatentable over Miller 

(US Patent No. 4,919,418) in view of Richardson et al. (US Patent No. 6,135,951). 

What Miller discloses has been discussed above and is incorporated herein. 

Miller discloses workout parameters are measured in the system. Miller does not 



specifically disclose the parameters of pulse, oxygen intake, or distance covered. 
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However, it is well known in the art that these parameters are often measured as they 
serve as indicators of the status/quality of the workout. 

Richardson et al. provide further support for this fact in their disclosure of a 
fitness-tracking monitor. 

Richardson et al. discloses a personal fitness-monitoring device that monitors 
pulse using a heart rate sensor (Column 1, lines 24-26) as well as exertion level via an 
exertion measuring arrangement that checks oxygen levels and intake capacity (Column 
11, lines 53-67). These parameters of fitness data are then stored in a memory 
arrangement (Column 3, lines 9-12). Furthermore, Richardson et al. also disclose a 
variety of means to calculate distance including embodiments using an accelerometer and 
a clock (Column 1, lines 39-41) as well as other embodiments that use actual distance 
instead of a clock (Column 7, lines 62-65). 

It would have been obvious to one skilled in the art at the time of invention to 
incorporate the more advanced physical monitoring of Richardson et al into the 
continuous basic movement monitoring of Miller. One would be motivated to add the 
Richardson et al. monitoring parameters into the system of Miller in order to provide the 
user with a more complete representation of their physical state during exercise. This 
would be advantageous to the user as they could not only see what they were physically 
doing at points during a previous workout but also be able to witness their body's 
biophysical reaction to the workout at said points providing them with a more in-depth 
and complete previous workout history as well as current summary. 
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Conclusion 



The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure: 

US Patent No. 4,907,795: Exercise monitoring system and method for comparing 
the present movement of the exercise machine caused by the physical exertion of a user 
with the user's past movements on the exercise machine. 

US Patent No. 5,335,188: Device for monitoring and comparing present, past, 
and ideal performances on an exercise machine by monitoring factors of performance and 
then generating an output display signal. 

US Patent No. 6,413,190: Exercise system that allows for tracking and analysis 
of body movement over a single session or over multiple sessions. 

US Patent No. 6,428,449: Interactive video display and computer system which 
provides changing video images in response to a combination of signals received from 
repetitive body movements and translate motion into a signal and delivers both body 
signal and pace signal to the computer system and displays as video image. 

US Patent No. 5,667,459: System that allows user to set and update exercise goal 
and presents a shadow image that is displayed along with the user's image that 
corresponds to the user's movement towards the exercise goal. 

US Patent No. 4,842,266: Exercise device in which users current progress is 
displayed as a runner running around an oval track simulating a running track based upon 
feedback information from the device. 




• 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to C. Marks whose telephone number is (703)-305-7497. 
The examiner can normally be reached on Monday - Friday (7:30AM - 4:00 PM). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, V. Martin- Wallace can be reached on (703)-308-l 148. The fax phone 
numbers for the organization where this application or proceeding is assigned are (703)- 
872-9302 for regular communications and (703)-872-9303 for After Final 
communications. 

Any inquiry of a general nature or relating to the status of this application or 
proceeding should be directed to the receptionist whose telephone number is (703)-308- 



1148. 



cmm 




December 17, 2002 




